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United States Court of Appeals 

District of Columbia 


fori the 

I 


No. 6327. | 

i 

Adolph Feiffer, Appellant, 

vs. I 

Irwin H. Mann and Marcus W. Pugh, Trading ajs Gen¬ 
eral Poultry Company. 

a Supreme Court of the District of Columbia, j 

At Law. 

No. 82008. 

Adolph Feiffer, Plaintiff, 
vs. 

Irwin H. Mann, Marcus W. Pugh, Trading as General 

Poultry Company, Defendants. 

United States of America, 

District of Columbia , ss: \ 

Be it remembered, That in the Supreme Court pf the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to-wit: 

1 Declaration. 

I 

Filed November 2, 1932. j 

In the Supreme Court of the District of Columbia. 

Law. No. 82008. 

Adolph Feiffer, Plaintiff, 
vs. 

Irwin H. Mann, Marcus W. Pugh, Trading as General 

Poultry Company, Defendants. 

The plaintiff, Adolph Feiffer, sues the defendants, Irwin 
H. Mann and Marcus W. Pugh, trading as General Poultry 
Company, by reason of the following facts: 

I 

1—6327a ! 
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ADOLPH FEIFFER VS. I. H. MANN ET AL. 


1. The plaintiff avers that on, to-wit, the 12th day of 
December, 1931, the said defendants were operating upon 
the public streets of the City of Washington, District of 
Columbia, near 12th and W r ater Streets, S. W., an automo¬ 
bile truck or vehicle. 

2. The plaintiff avers that it thereupon became and was 
the duty of the defendants to use due and proper care in 
the operation, management and control of their said ve¬ 
hicle upon the said public streets, as aforesaid. 

3. The plaintiff avers that the said defendants not re¬ 
garding their duty in the premises, carelessly and negli¬ 
gently drove and operated the said vehicle upon the said 
public streets in a careless and reckless manner without 
keeping a proper lookout ahead, and by reason thereof, as 
the said plaintiff was crossing Water Street, the said ve¬ 
hicle of the said defendants ran into, against and upon him, 
inflicting severe injuries. 

4. The plaintiff avers that the said defendants saw 
2 the said plaintiff in ample time to have avoided run¬ 
ning into and against the said plaintiff, or by the 
exercise of due and proper care could and would have seen 
the said plaintiff in time to have avoided injuring him. 

5. The plaintiff avers that by reason of the premises he 
was seriously, dangerously and permanently injured in and 
about his head, face and body, and suffered internal in¬ 
juries from all of which he suffered great physical pain 
and mental anguish and will in the future continue so to 
suffer, and is permanently injured and disabled; the plain¬ 
tiff suffered laceration of the scalp; a fracture of the base 
of the skull, and cerebral concussion. 

W'herefore, the plaintiff brings this suit and claims dam¬ 
ages in the sum of Twenty-Thousand ($20,000.00) Dollars, 
besides costs. 

T. MORRIS W T AMPLER, 
JOSEPH C. TURCO, 

Attorneys for Plaintiff.. . 

Pleas. 

Filed November 10,1932. 

* ***** * 

I. 

For plea to the declaration herein the defendants deny 
all of the averments contained in paragraphs one (1), three 
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ADOLPH FEIFFER VS. I. H. MANN ET AL. 

(3), four (4) and five (5) thereof. As paragraph two (2) 
contains no averment of fact, defendants are advised that 
no answer thereto is required. 

i 

3 II. | 

l 

For a further plea to the said declaration, defend¬ 
ants say that whatever injuries were sustained by the 
plaintiff at the time and place mentioned in said declara¬ 
tion, were the result of the plaintiff’s own negligence. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

GILBERT L. HALL, 

Attorneys for Defendants. 

I 

Plea. 

I 

Filed November 20, 1933. | 

• * * * * * * 

III. 

Leave of court being first had and obtained, the defend¬ 
ants for a further plea to the declaration herein say that 
at the time of the occurrence of the alleged injuries to the 
plaintiff set forth in the declaration, said plaintiff was 
crossing Water Street, Southwest, in the block l|etween 
“L” and “M” Streets, between the intersections of said 
last named streets with Water Street and further that at 
the time alleged there was in force in the District of Colum¬ 
bia a duly promulgated traffic regulation, being Paragraph 
(b), Section 2 of Article II which provided that ‘ 4 Vehicles 
shall have the right of way between cross-walks dnd be¬ 
tween street intersections.” 

WALTER C. CLEPHANjE, 

J. WILMER LATIMER,! 

GILBERT L. HALL, j 
Attorneys for Defendants. 

4 We consent to the filing of this additional pflea. 

T. MORRIS WAMPLER; 

JOSEPH C. TURCO, | 

Attorneys for Plaintiff. 

2-^6327a 
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ADOLPH FEIFFER VS. I. H. MANX ET AL. 


Leave to file the above plea granted this 20th day of 
November, 1933. 


F. D. LETTS, 


Justice. 


Amended Declaration. 

Filed January 11, 1934. 

*■*#:***# 

The plaintiff, Adolph Feiffer, sues the defendants, Irwin 
H. Mann and Marcus W. Pugh, trading as General Poultry 
Company, by reason of the following facts: 

1. The plaintiff avers that on, to-wit, the 12th day of De¬ 
cember, 1931, the said defendants, by and through their 
agents, servants and employees, were operating upon the 
public streets of the City of Washington, District of Colum¬ 
bia, near 12th and Water Streets, S. W., an automobile 
truck or vehicle. 

2. The plaintiff avers that it thereupon became and was 
the duty of the defendants, their agents, servants and em¬ 
ployees, to use due and proper care in the operation, man¬ 
agement and control of their said vehicle upon the said pub¬ 
lic streets, as aforesaid. 

3. The plaintiff avers that the said defendants, their 
agents, servants and employees, not regarding their duty 

in the premises, carelessly and negligently drove and 
5 operated the said vehicle upon the said public streets 
in a careless and reckless manner without keeping a 
proper lookout ahead, and by reason thereof, as the said 
plaintiff was crossing Water Street, the said vehicle of the 
said defendants operated and controlled by their agents, 
servants and employees, ran into, against and upon him, 
inflicting severe injuries. 

4. The plaintiff avers that the said defendants, their 
agents, servants and employees, saw the said plaintiff in 
ample time to have avoided running into and against the 
said plaintiff, or by the exercise of due and proper care 
could and would have seen the said plaintiff in time to have 
avoided injuring him. 

5. The plaintiff avers that by reason of the premises he 
was seriously, dangerously and permanently injured in and 
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about his head, face and body, and suffered internal in¬ 
juries, from all of which he suffered great physical pain 
and mental anguish and will in the future continue so to 
suffer, and is permanently injured and disabled; tljie plain¬ 
tiff suffered laceration of the scalp; a fracture of fche base 
of the skull, and cerebral concussion. 

i 

Wherefore, the plaintiff brings this suit and clanjns dam¬ 
ages in the sum of twenty thousand ($20,000.00) dollars, be¬ 
sides costs. 

JOSEPH C. TURC(|), 

Attorney for Plaintiff. 

Leave to file forthwith granted. 

F. D. LETT$, 

Justice. 


6 Motion for Bill of Particulars. 

Filed March 31, 1934. 

* * * » * j # 

Come now the defendants, by their attorneys, apd move 
that the plaintiff be required to file herein a more particu¬ 
lar statement of the supposed negligence of the defendants 
which is claimed to have resulted in the injuries to the 
plaintiff set forth in the amended declaration herein filed. 

As ground for this motion defendants sav that about a 

O v 

month and a half after a mistrial of this suit was declared 
by Mr. Justice Proctor in November last, as set forth in the 
affidavit in opposition to plaintiff’s motion to advance this 
cause for trial, which motion to advance has just bepn filed 
herein, an amended declaration was filed herein with the 
consent of defendants’ attorneys; that said amendecji decla¬ 
ration contains the following charge of negligence: t^hat the 
defendants “Not regarding their duty in the premise^, care¬ 
lessly and negligently drove and operated the said vehicle 
upon the said public streets in a careless and. reckless man¬ 
ner without keeping a proper lookout ahead”. 

And defendants say that while it is reasonably clear that 
it is claimed that the injuries resulted from their failure to 
keep a proper lookout, it is uncertain whether or not. it is 
intended to charge by the language aforesaid any otjier act 
of negligence, and that they are therefore advised thjit they 
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are entitled to be informed in advance of any trial upon said 
amended declaration whether or not they will have to meet 
at such trial any other claim of negligence under the afore- 

v CP v* 

said averment. 

Defendants pray that the affidavit of one of their attor¬ 
neys of record filed in opposition to plaintiff’s motion 
7 to advance for trial, filed herein several days ago, 
may be taken and read as a part of this motion, to¬ 
gether with the copies of the two letters passing between de¬ 
fendants ’ and plaintiff’s attorneys attached thereto, which 
affidavit and letters explain the delay in presenting this 
matter to the court. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 

Attorneys for Defendants. 

Notice. 

To Joseph C. Turco, Esq., Attorney for Plaintiff: 

Please take notice of the above Motion and of Law Rule 
32 of said court governing the hearing and/or consideration 
and disposition of motions bv the court. 

! WALTER C. CLEPHANE, 

! J. WILMER LATIMER, 

GILBERT L. HALL, 

Attorneys for Defendants. 

Service acknowledged this 30 dav of March, 1934. 

1 JOSEPH C. TURCO, 

Attorney for Plaintiff. 

S Memorandum Opinion. 

Filed April 18,1934. 

• ••***# 

The motion for a bill of particulars will be overruled, 
for the reason that, in my opinion, the plaintiff will be 
limited on the trial of the case to proof of the specilic 
charge of negligence that he failed to keep a proper lookout 
ahead. 


BAILEY, J. 
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Pleas to Amended Declaration . 
Filed May 10,1934. 


For plea to the amended declaration herein, the jdefend- 
ants admit the averments of paragraph one (1) thereof; 
deny the averments of paragraphs three (3) and four (4). 

As to paragraph two (2), defendants say that as it states 
merely a conclusion of law defendant is not required to 
either admit or deny the same. 

As to paragraph live (5), defendants say that they have 
not sufficient knowledge to enable them to either aitmit or 
denv the averments thereof. 

II. 

And for a further plea to said amended declaration, de¬ 
fendants say that whatever injuries were sustained by the 
plaintiff at the time and place mentioned in said 
9 amended declaration were the result of the! plain¬ 
tiff’s own negligence in crossing Water Street, 
Southwest, in the block between L and M Streets, between 
the intersections of said last named streets with ! Water 
Street, and also in failing to observe and avoid the ap¬ 
proaching truck of the defendants; and defendants s^y that 
at the time aforesaid there was in force in the District of 
Columbia a duly promulgated traffic regulation, beimj>* para¬ 
graph (b), Section 2, of Article II which provided that 
“ vehicles shall have the right of way between cross! walks 
and between street intersections”. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 

Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

Thursday, May 17, 11934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 

# * * * * r * j 
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Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited Tuesday last, and 
thereupon, after this cause is further heard and given to 
the jury in charge they upon their oath say they find for the 
defendants, by the direction of the Court. 

Thereupon, the plaintiff waives his time within which to 
file a motion for a new trial and consents that judgment 
mav now be entered on this verdict and it is so ordered. 

Wherefore, it is considered that plaintiff take 
10 nothing by this action that defendants go hence 
without day, be for nothing held and recover of 
plaintiff their costs of defense to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum . 

May 25, 1934.—Undertaking on appeal for costs ap¬ 
proved and filed. 


Assignment of Errors. 
Filed June 26, 1934. 


The plaintiff assigns as error committed by the Trial 
Court, in this case, the following: 

1. The ruling of the Court directing the jury to return a 
verdict for the defendants. 

! JOSEPH C. TURCO, 

FRANK DeNUNZIO, 
Attorneys for Plaintiff. 

Service of a copy of the above is acknowledged this 25th 
day of June, 1934. 

CLEPHANE & LATIMER, 

Attorneys for Defendants. 
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11 Order Extending Time to File Record. 

Filed September 4, 1934. j 

Court of Appeals of the District of Columbia, Apr;l Term, 

1934. | 

l 

Original No. 2336. J 

Law. 82,008. 

Adolph Feiffer, Petitioner, 
vs. 

Irvin H. Mann et al. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered bv 
the Court that the time be and it is herebv extended, to and 
including October 1, 1934. 

Per Mr. Chief Justice MARTIN. 

Aug. 30, 1934. 

A true Copv, Test: I 

[seal.] * HENRY W. HODGES, ! 

Clerk, of the United States Court of 
Appeals for the District of Columbia, 
By MONCURE BURKE, | 

Deputy .! 

Supreme Court of the District of Columbia. 

Fridav, September 21, 1934. 

l 

Session resumed pursuant to adjournment, Hon^ Chief 
Justice Alfred A. Wheat, presiding. | 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorney 
presents to the Court his Bill of Exceptions taken at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of recordj, nunc 
pro tunc , which is hereby accordingly done. 
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32 Designation of Record. 

Filed June 26, 1934. 

* ****** 

The Clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare record on appeal in this case, 
and the following papers are hereby indicated for inclu¬ 
sion in the record : 

1. The Declaration. 

2. The Plea. 

3. Memo: Verdict of the jury by direction of the Court 
and Exception. 

4. The Judgment. 

5. Memo: Cost bond approved and filed. 

6. The Assignment of Errors. 

7. The Bill of Exceptions. 

8. This Designation. 

JOSEPH C. TURCO, 
FRANK DeNUNZIO, 
Attorneys for Plaintiff. 

Service of a copy of the above is acknowledged this 25th 
day of June, 1934. 

CLEPHANE & LATIMER, 

Attorneys for Defendants. 

13 Counter Designation of Record by Defendants. 

Filed June 27, 1934. 

*•••••• 

The defendants hereby indicate the following for inclu¬ 
sion in the record on appeal in the above entitled case: 

I. Amended Declaration 

II. Motion for Bill of Particulars 

III. Memorandum of Justice Bailey denying said Motion 

IV. Pleas to the Amended Declaration. 

CLEPHANE & LATIMER, 

! By WALTER C. CLEPHANE, 

Attorneys for Defendants. 
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Service of a copy of the above is acknowledged 'this 27th 
day of June 1934. 

JOS. C. TURCO, 

F. DeNUNZIO, 
Attorneys for Plaintiff. 

\ 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Suprente Court 


of the District of Columbia, hereby certify the foregoing 

•> •/ O CD 


pages numbered from 1 to 13, both inclusive, to bje a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause Xo. S2008 at Law, wherein Adolph 
Feiffer is Plaintiff and Irwin H. Mann and Mai’cus W. 
Pugh, trading as General Poultry Company, are Defend- 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my niine and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

(\Jlerk. 


15 Submitted Aug. 15/34. Proctor, J. 

In the Supreme Court of the District of Columbia. 


At Law. 

No. 82,008. 

Adolph Feiffer, Plaintiff, 
vs. 

Irvin H. Mann, Marcus W. Pugh, Trading as (general 

Poultry Company, Defendants. 

Bill of Exceptions. 

Be it remembered that upon the trial of this chse the 
following proceedings were had and evidence intrbduced 
and heard: 
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Adolph Feiffer, the plaintiff, testified that lie was fifty- 
one (51) years old, married and living with his wife and 
family. That during the month of December, 1931, lie was 
employed by M. Wahl and Son in the capacity of traveling 
salesman, and that his salary plus commission amounted to 
Seventy-Five Dollars ($75) per week; that he always made 
use of his auto; that in the late afternoon of Saturday, De¬ 
cember 12th, 1931, he had an occasion to call at the General 
Poultry Company store at 1113 Water Street, Southwest, 
where he purchased a chicken; that it. was beginning to get 
dark,—sort of dark; it was dusk when he got to the store; 
that when he got to the store on that day he parked his 
car almost directly across the street from the store, per¬ 
pendicular to the south curb line of Water Street; that 
after making his purchase he walked out of the store and 
when he got to the north curb he looked to the right and 
to the left and there was no traffic whatsoever; that he 
began to cross the street, looking to the right and left, and 
there was no traffic; that when he reached a point behind 
his car he stopped; that his keys were in his pocket and 
at the same time he was looking at the tire. It looked to 
him as if it was kind of flat, and before he knew it some¬ 
thing hit him; that the point where plaintiff stopped in 
crossing Water Street was about two feet from the rear 
of his car, maybe closer than that; that he remained 
16 standing at that point about two or three minutes; 

that when he stepped from the north curb there was 
no traffic whatever on the street, nor was there any traffic 
on the street while he was crossing to the point where he 
stopped; that he was facing his car when he stopped and 
was sure everything was clear; that he did not see the 
truck coming, and if he had seen it, had plenty of time to 
go between the parked cars. 

The witness testified, in substance, that when lie was 
struck he was knocked to the ground: that he was lifted 
up and put into his car and driven to the Emergency Hos¬ 
pital where he remained for a week or eight days; that 
from the hospital he was taken to his home where he re¬ 
mained in bed, constantly, for a period of three and one- 
half months; that he was under the care of Doctor Herman 
S. Hoffman; that during the time that he was in bed he 
was dizzy all the time; that his head was “Just like I was 
swimming”. It was so painful he could not eat or sleep. 
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He suffered from constant headaches; that he waj> up and 
around in May of 1932, and went back to work, where he 
remained for three weeks and then had such a bajd attack 
of dizziness that he could not go on any further. His 
doctor warned him, at that time, not to go back to work, 
but he had to because the expenses were piling up. That 
after working for about three weeks he had to go, back to 
bed where he remained off and on and sitting arpund for 
most of the time for around six months more; that he did 
no work during that time; that during that period! of time 
he was under the care of Doctor Hoffman, Doctor IShaffer, 
Doctor Hunter and Doctor Schoenfeld. 

That for the first three months after December 12rh, 1931, 
the doctor or doctors visited him practically every day, 
and they prescribed medicines, tonics and pills, and the 
main thing was quiet and rest; that lie was not able to 
work regularlv since. He started in business for himself 
in a small way but lie could not do the same thing- as he 
did for the concern because after a few hours walking he 
got so tired he could not proceed. His health, before he 
was struck, was verv good. After he was struck I bv the 
truck, it was very bad. 

17 On cross-examination, the plaintiff testified that 
before he left the north sidewalk to cross ovej* to his 
car he looked in both directions to see if there w|as any 
traffic, and there was none coming from either direction; 
that he was accustomed to being in that vicinity bn Sat- 
urdav nights in the winter time and couldn’t sav whether 
he had ever seen a time before when there was no! traffic 
coming in either direction on Water Street on Saturday 
night: that he does not remember whether he looked for 
approaching traffic when he reached the north curb line 
but that he did so when he walked off the curb, and this was 
the first time that lie had looked; that as lie walked alpng he 
looked again every few steps; he had not seen any,traffic 


coming in either direction up to the time he reached the 
middle of the street; nor had he seen any when he had 
gotten three-quarters of the way across; that his eve^ were 
very good and if there had been any traffic in sight, cpming 
in either direction, he would have seen it; he supposes the 
moving traffic must have been lighted; that it had already 
gotten dark; he had gotten within two feet of his car when 
he stopped and when asked to indicate the distance ap close 
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as he could, he indicated a distance which measured one 
foot, eight inches; that he stood at that point for two or 
three minutes; that he does not remember whether while 
he was standing there he looked up and down the street to 
see whether any traffic was coming; that so far as he re¬ 
members the traffic was clear at that time, but he does not 
remember whether he looked; that he does not remember 
whether the lights were burning upon the truck when it 
struck him; that he did not, at any time, become uncon¬ 
scious but he does not remember what happened to him 
except that he was put in a car, taken to a hospital and 
put on a table—he was conscious of all that; that the right 
side of his body was struck and he hit his head on the left 
side; that he doesn't know which portion of the truck struck 
him, it was so sudden he doesn’t remember; after lie was 
struck he was lying on the ground; that he does not 
18 know from which direction the truck came and he 
does not know which side of the truck hit him; lie 
does not know how unconscious or how conscious lie was 
following the impact; that he cannot remember whether he 
was picked up from one side of the car or the other: it is 
hard to tell when vou get bounced—it is very hard to re- 
member; he does not know whether when the truck came 
to a stop he was lying at the front or the rear of the truck; 
he remembers having testified at a former trial that when 
he was struck he was not more than about five feet away 
from his car and stated that he meant the jury to under¬ 
stand bv that that he was five feet from the door of his car; 
the witness had been accustomed to driving a car for some 
time; he supposes that an automobile with its bright lights 
on casts light forward about twenty-five feet; that you can 
see a bright light coming for quite a distance; that while 
he was standing at the rear of his car he did not see any 
light coming from either direction; he cannot remember 
whether the right-hand or the left-hand side of the truck 
struck him; that either the bumper or some part of the 
front of the truck struck him; that he returned to work in 
May, 1932, to his old employment with M. Wahl & Co.; that 
after about three weeks he became ill again and was unable 
to work until about six months ago, when he worked for 
Wahl & Co. about two months and had to resign because 
he couldn’t put in the hours and produce the business; that 
he started in business for himself about two months ago; 
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that before starting in business for himself he njade an 
effort to get employment, but was not successful. 

On redirect examination the plaintiff testified ‘;hat he 
meant that he could have gotten employment but was un¬ 
able to accept it through his inability to do the work. 

On recross-examination, he testified that his doctor' 
warned him a number of times not to go to workj in the 
first place; that he should not go back so soon ahd that 
when he returned to work in 1933, it was agaihst his 
physician’s advice. j 

19 Doctors Herman F. Hoffman, Oscar Hunter, Sam¬ 
uel A. Macklis, and Herbert H. Schoenfeld, witnesses 
on behalf of the plaintiff, testified that the plaintiff suffered 
a fractured skull, concussion of the brain, laceration of the 
scalp, shock and injury to the left ankle as the result of 
being struck by an automobile. They testified tfjat the 
plaintiff had been under their care from the date of the 
collision up until the time of trial; that as the result! of the 
fractured skull the patient suffered from constant head¬ 
aches and dizziness and also injury to the eyes; tljat the 
probability is that a blow of the nature described niay re¬ 
sult in ab-ccss of the brain, the forming of adhesions be¬ 
tween the brain and the inside of the skull and in turn mav 

% 

produce epilepsy; that the injuries are of a permanent na¬ 
ture; that the plaintiff suffered from a “Romberg”,! which 
the doctors explained meaning a general muscular weak¬ 
ness, the plaintiff having a tendency to fall back and to the 
left; that a man suffering from such injuries would hot be 
capable of doing work day in and day out; that he was seri¬ 
ously and permanently injured. 

t 

Charles Edwin Anderson, a witness for the defendants, 
testified that he was employed by the General Poultry Com¬ 
pany as a truck driver on December 12th, 1931, an|d had 
been so employed for one and one-half years. Tljat on 
the date last mentioned he was driving the defendants’ 
truck east on "Water Street, and there was traffic njoving 
west; that plaintiff appeared from behind a car which was 
going west directlv in front of the truck; that the truck 
struck plaintiff and he was picked up from the street beside 
the left front wheel and carried to Emergency Hospital; 
that from the hospital the witness went to ir4 Police Pre¬ 
cinct and made out the customary report of the acqident, 
and also had his lights, horn and brakes tested by a police 
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officer: that lie did not see the plaintiff until the truck 
struck him; that lie just must have appeared from behind 
a car going West; the left front fender of the truck was 
the part of the car which came in contact with the 
lit) plaintiff; the truck, at the time, was not going over 
eight miles per hour and was headed to the corner 
to make a turn to come back in front of the defendants’ 
place of business on the opposite (north) side of the street; 
the head lights on his car were burning at the time of the 
accident; he thinks that his car did not move over two feet 
after the impact; that plaintiff was picked up right at 
tiie left front! wheel; the plaintiff was not thrown any dis¬ 
tance: the accident occurred between six-thirtv and seven 

mr 

o’clock in the evening; cars were parked along that block 
on both sides of the street; thinks that all of the parking 
spaces were taken; on the south side of Water Street is the 
fish market and the defendants’ place of business is on the 
north side; traffic was moving heavy east and west at the 
time; the witness immediately got out of the car after the 
accident; plaintiff’s head was lying east and feet west; 
witness immediately assisted in putting him in a car and 
took him to Emergency Hospital and made out a report 
there; the car was driven to the hospital by Charlie Weaver 
who is also an employee of the defendants. 

On cross-examination the said witness testified that 
plaintiff fell to the ground following the impact with his 
head eastward and his feet westward; that witness does 
not know the width of the street there but thinks it is about 
forty or fifty feet from curb to curb; that he did not see 
plaintiff until after the truck had hit him. 

John R. Knight, a witness for the defendants, testified 
that at the tinte in question he was employed by Ben Bailey, 
who operated rrl3 stand in the fish market; that he saw the 
truck coming down Water Street going east; that he judged 
the truck was going about five miles an hour; witness was 
standing right in front of the place where he worked; there 
were lights on the truck: he saw the truck as it came down 
the street; plaintiff was coming across the street from the 
defendants’ store to get into his car, and as he was cross¬ 
ing there was another car coming up the street, and if he 
had stepped back just two paces the other car 
21 would have caught him and hit him; that plaintiff 
passed in front of the car referred to that was go- 
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ini** west; the truck knocked him down “just about—I 
don't know—wasn’t no distance before lie stoppedj” Wit¬ 
ness went out and picked plaintiff up and helped to put him 
into the plaintiff’s car to take him to the hospital;i witness 
laid the plaintiff’s package in the back of plaintiff’s car; 
witness does not know whether there was ahotherj car go¬ 
ing west just ahead of the car which he referred jto; that 
the lights upon the defendants’ truck were the] bright 
lights; that the truck stopped practically as soop as the 
man was struck; plaintiff was lying at the left-hapd front 
wheel. i 

On cross-examination, said witness testified thait stand 
13 of the fish market is about the middle of the block, that 
there were cars parked along the south side of Water 
Street, a few of them—he couldn’t say how many, l^e don’t 
really know how many were parked there; would s^y that 
there were anvwhere from twentv to twenty-five parked 
cars; they were parked all the way along. 

i 

| 

Thereupon the defendants offered in evidence the ! record 
of the 4th Precinct Police Station of the tests made! of the 
defendants’ truck, which is in words and figures following, 
to wit: 


“Traffic Bureau Brake Test Report. 1 

i 

Washington. D. C., Dec. 12, 1931; Time 6:36 If. M. 
Owner: General Poultry Co. Address: 1113 Water St 


S. W. License: D. 0. 1424. Engine Xo. A A 3(j429f)0. 
Make: Ford 1 ton truck. Operator: Charles E. Anderson; 
address: 1237 12th St, X. W. Permit: D. C. 78585. Driv¬ 
ing Experience: 12 years. Test made on D St. S. E., con¬ 
dition of roadway wet and level. At 20 mi. per hour foot 
brakes 45 ft. and hand brakes 70 ft. Brake test by W. H. 
Hinson. Incidental by M. E. Thompson. Traffic bureau 
P. D., i±4 Precinct Remarks: This car in collision \| T ith a 
pedestrian, steering gear and light s 0. K. ! 

22 note if vehicle was in accident.” I 


Marcus W. Pugh, one of the defendants, testified that he 
and the defendant Mann were engaged as partners i|n the 
wholesale jobbing and wholesale and retail poultry j busi¬ 
ness in December, 1931, on Water Street between Eleventh 
and Twelfth Streets; Charles E. Anderson was a truck 
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driver in their employ; that he had, at the time of the acci¬ 
dent, been so employed by them for approximately one and 
one-half years; that he has no personal knowledge of the 
accident here in question; that the truck was a ton and a 
quarter Ford delivery truck; that he had no knowledge of 
anv defect of‘anv kind in the truck. 

v •> 

Irvin H. Mann, the other defendant, testified in substance 
to the same effect as the witness Pugh. 

Charles Frederick Weaver, a witness for the defend¬ 
ant, testified ithat he was employed by the defendants at 
the time of the accident here in question; that at the time it 
occurred he was inside die defendants’ store; that he saw 
a crowd collecting and when he got close enough to the 
scene saw one of the defendants’ trucks standing there and 
the plaintiff lying next to the left front wheel of the truck; 
that with the help of several other people he picked the 
plaintiff up, put him in plaintiff’s car and drove him to the 
hospital: that just about the time they got to the hospital 
plaintiff asked witness to call plaintiff’s son, which he 
did: that when they got to the hospital witness took plain¬ 
tiff by the arm and assisted him in; that plaintiff asked him 
whether it wasn’t one of our trucks that hit him and he 
told him that it was. 

G. Edward Schaeffer, a witness for the defendants, tes¬ 
tified that on December 12, 1931, he was employed at Ben 
Bailey’s on Water Street between Eleventh and Twelfth 
Streets until about eight o’clock at night; that some of the 
stores along there are open at night, but not all of them; 
that on Saturday night the majority of them is open; that 
lie did not see the accident here in question, but helped to 
put plaintiff in the automobile; that when he got to 
23 the scene there were people around and he observed 
the injured man lying about five inches from the left 
front wheel: that when they started to put plaintiff in the 
defendant’s truck to take him to the hospital, plaintiff told 
them that his car was there and not to put him in the truck; 
that they thereupon put him in his own car and a gentleman 
drove him to the hospital. 

Thereupon the defendants offered in evidence a duly cer¬ 
tified transcript from the Weather Bureau of the United 
States Department of Agriculture which, omitting the cer¬ 
tificates of the Acting Chief of the Weather Bureau and of 
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the Secretary of Agriculture, is in the following woi(ds and 
figures: 

“Weather at Washington, D. C. 

December 12, 1931. 

7 i 

Light rain 12:40 a. m. to 1:15 a. m., amount .01 inch. 

Light rain 5:05' p. m. to 5:30 p. m., amount .01 inch. 

Rain 10:40 P. M. to 11:05 p. m., and after 11:25 p. m., 
amount for these two periods .08 inch. 

Cloudy from 9 a. m. to 12 midnight. 

Xo sunshine. Light fog from before sunrise to 12 mid¬ 
night. 

75th meridian time of sunset 4:46 p. m. | 

Highest temperature, 63; lowest temperature, 48. j 

Very light wind.” 


Thereupon the defendants also offered in evidence para¬ 
graph (b), Section 2 of Article II of the Traffic and Motor 
Vehicle Regulations for the District of Columbia which was 
in effect on December 12, 1931, as follows: “Vehicles shall 
have the right of way between cross walks and between 
street intersections.” 

It was stipulated by and between counsel for the respec¬ 
tive parties that the brake test, report of which is herein¬ 
before set forth, showed that the conditions of the truck’s 


brakes conformed to the requirements of the law. 

The plaintiff now tenders this his Bill of Excep- 
24 tions herein, which he prays may be signed, scaled, 
enrolled and made a part of the record in this case, 
nunc pro tunc, this 21st day of Sept., 1934, which is accord¬ 
ingly done. I 

ALFRED A. WHEAT, j 

Justice. 

Accepted and approved. j 

CLEPHANE & LATIMER, 

Bv GILBERT L. HALL. 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 6327. Adolph Feiffer, Appellant, vs. Irwin H. 
Mann and Marcus W. Pugh, Trading as General Poultry 
Company. United States Court of Appeals for the District 
of Columbia. Filed Sep. 25, 1934. Henry W. Hodges, 
Clerk. 
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IN THE 


®mte& States (£ourt of 

FOR Ti 1F DISTRICT OF COLUMBIA! 


October Term, 1934. 


No. 6327. 


Adolph Feiffer, Appellant, 
vs. 

1 1 ; w 1 x II. Manx and Marcus AW Pugii, Trading as 

o 

General Poultry Company, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

For the purpose of clearness, the appellant and ap¬ 
pellees will be referred to as plaintiff and defendants, 
respectively, the positions they occupied in the Court 
below. 

The plaintiff, Adolph Feiffer, sued the defendants 
in the Court below, the declaration being- in one! count 







(R. pp. 4 and 5). The declaration firstly alleges “that 
the defendants, their agents, servants and employees 
carelessly and negligently drove and oper¬ 
ated the said vehicle upon the public streets in a care¬ 
less and reckless manner, without keeping a proper 
lookout ahead", and secondly, “that the said defen¬ 
dants, their agents, servants and employees, saw the 
plaintiff in ample time to have avoided running into 
and against the said plaintiff, or by the exercise of due 
and proper care, could and would have seen the plain¬ 
tiff in time to have avoided injuring him.” (R. p. 4) 

Two separate and distinct acts of negligence on the 
part of the defendants are alleged, it may be observed. 
The defendants, on March 31st, 11)34, filed a motion 
for a bill of particulars (R. pp. 5 and 6) to that portion 
of the declaration which alleged negligence, as set 
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forth in Paragraph 3 thereof (R. p. 4). The defendants 
did in no manner attack Paragraph 4 of said declara¬ 
tion (R. p. 4), which alleged the last clear chance doc¬ 
trine. 

On April 18th, 1934, Justice Bailey, in a memoran¬ 
dum decision on the motion for a bill of particulars, 
overruled same, stating that the “plaintiff will be 
limited in the trial of this case to proof of specific 
charge of negligence that he failed to keep a proper 
look-out ahead” (R. p. 6). 

The purpose for distinguishing the 3rd paragraph 
of the declaration (R. p. 4) which alleges negligence in 
the failure tp keep a proper look-out ahead, and the 
4th paragraph of the declaration (R. p. 4) which alleges 
the last clear chance doctrine, will become apparent in 
the argument appearing hereafter. 

To this amended declaration the defendants inter¬ 
posed first, the plea that they were not negligent in any 









respect, and secondly, the plea of contributory negli¬ 
gence. (R. ]). 7) 


ASSIGNMENT OF ERROR. 

The Direction cf the Jury to Return a Verdict for the 

Defendant. 

ARGUMENT. ! 

The argument of this case upon appeal necessitates 
the taking into consideration the testimony of the vari- 

• i 

ous witnesses who testified on behalf of the plafntiff as 
well as those who testified on behalf of the defendants, 
and such testimony shall be referred to in the order 
in which it was adduced at the trial of the case. 

Forgetting for the moment that the testimony of 
the doctors (R. p. lb) shows plainly that the plaintiff 
suffered severe permanent injuries and that this tes¬ 
timony stands uncontradicted in this case, we will 

1 

pass on to that testimony which, the appellant con¬ 
tends, was more than sufficient to send the cast to the 

. 

jury. 

The testimony of the plaintiff, the only witness who 
testified on behalf of the plaintiff relative to the hap¬ 
pening of the occurrence, is that at the time alleged in 
the amended declaration, which was a Saturday even¬ 
ing at dusk, lie called at the premises of the defendants 
for the purpose of purchasing poultry. lie jparked 
his car diagonally to the south curb of Water 1 . Street 
and approximately across the street from the defen¬ 
dant ’s place of business. He walked into the store, 
made his purchase, and walked out of the store. When 
the plaintiff left the north sidewalk to cross over to 
his car he looked in both directions, and there Was no 









traffic coming. While walking across the street lie 
looked to the right and to the left from time to time, 
and if there had been anv traffic in sight he would have 
seen it because his eyesight was good. The plaintiff 
stopped at a distance (this is the plaintiff's testimony 
on cross-examination) of about 1 ft. S in. from the rear 
of his car, where he stood for abount 2 or 3 minutes. 
He was struck bv the truck and he does not know which 


side of the truck hit him. The plaintiff was knocked 

% 

to the ground when he was struck. (K. pp. 12, 13 and 
14) 

At this stage of the trial, there can be no doubt that 
there was before the jury sufficient evidence to submit 
the ease to them upon the doctrine of the last clear 
chance, as announced in a number of Court of Appeals 
decisions. 


In the case of Standard Oil Co. vs. McDaniel, re¬ 
ported in 52 D. C. App. 19, the Court states on page 21: 


“Appellant urges that the exercise of the slight¬ 
est degree of care at any moment before McDaniel 
(the plaintiff in tin* court below) reached the line 


of danger would have saved him. Perhaps so, but 
that is immaterial. This case does not turn on his 


negligence, but on the negligence of Hargett (the 
driver of tin* truck of the defendant below), after 
In* as a reasonably prudent man. had reason to be¬ 
lieve t licit i McDaniel was unconscious of the ap¬ 
proaching danger. Where the driver of a truck 
observes, ior should observe, a person about to 
cross in front of him, and it is reasonably appar¬ 
ent that he does not appreciate that danger is 
near, the driver should employ all reasonable 
means in his power to avoid injuring him. He 
should proceed on the theory that the pedestrian 
may continue in his course heedless of his peril, 
and therefore should bring his vehicle under con- 


trol so that lie* may stop if necessary befoije strik¬ 
ing. Ho has no right under such circumsta|nces to 
act on the* assunij it ion that the pedestrian will halt 
in time to save himself, or, if lie does not, and is 
injured, that the fault will be his and not the 
drivers.” 

i 

In the case quoted from, the pedestrian was talking 
diagonally across the street. In the case at bar the 
plaintiff, as the uncontradicted testimony sho\ys, had 
stopped at a distance of 1 ft. 8 in. from the rear of his 
car (K. ]). 14) and was facing his car when lie stopped 
(I\. p. 12). The plaintiff, in this case, had his head 
turned, as the testimony discloses, toward the south so 
that he could not see the approaching truck coming 
from the west, and the testimony further discloses that 
lie had been in that position for about 2 or 3 miinutes 
before lie was struck. 

In the case of Standard Oil (do. vs. McDaniel, supra, 
at page 21 : 


“The prayer given at the instance of the 


plain¬ 


tiff said in effect, that, if McDaniel was guilty of 
negligence in exposing himself to risk of injury, 
nevertheless, if Hargett saw, or bv the exercise of 
reasonable care, could have seen him in time to 
avoid injury, and negligently failed to do s|o, the 
jury should find for the plaintiff. The objection 
to this is based on the assumption that ther3 was 
not sufficient evidence to warrant the jury ii find¬ 
ing that Hargett was guilty of negligence afier he 
had discovered, or could have discovered. Mc¬ 
Daniel’s peril. We can not accede to this. From 
the facts we have recited it must be patent that 
there was quite enough evidence to warrant the 
jury in finding that if Hargett had used reasonable 
care he could have avoided the collision.” 



Iii the easy at bar, and in the McDaniel case, both 
pedestrians apparently had placed themselves in a 
position of danger, but yet, as the Court rightfully 
holds, if the driver of the truck saw, or by the exercise 
of reasonable,care could have seen the pedestrian, then 
the case was not only one for the jury to decide, but 
the law goes further and states that the jury should 
find for the plaintiff. 

The question now arises as to whether or not there 
was anv testinionv introduced in this case on behalf of 
the defendants which did, in some way, affect the right 
of the plaintiff to go to the jury upon the question of 
the negligence of the defendants, either upon the fail¬ 
ure to keep a, proper lookout ahead or upon the doc¬ 
trine of the last clear chance. 

The first witness for the* defendant, Charles Kdward 
Anderson, the driver of the truck testified that the 
plaintiff appeared from behind a car which was going 
west, directly in front of the truck (R. p. 15), and fur¬ 
ther that he did not see the planitiff until the truck 
struck him; "that he just must hare appeared from 
behind a ear going west;" (R. pp. 15 and 16). On 
cross-examination, this witness testified that he did 
not see plaintiff until after the truck had struck him 
(R. ]). 16). The remainder of this witness’ testimony 
is of no importance in the question involved. 

The second witness for the defendants, John R. 
Knight, testified that he saw the truck as it came down 
the street; plaintiff was coming across the street from 
the defendants’ store to get into his car, and as he was 
crossing there was another car coming up the street, 
and if he had stepped back just two paces the other car 
would have caught him and hit him; that plaintiff 
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passed in front of the car referred to that was| going 
west; the truck knocked him down (R. pp. 16 anil 17. 

There are several other witnesses who testified on 

i 

behalf of the defendants, but, whose testimonjy dis¬ 
closes, did not see the-cSucurrcnce (R. pp. 17-l|S). 

The state of facts discloses, therefore, upon the side 
of the plaintiff, that when he was struck he was (stand¬ 
ing still, facing in a southerly direction on Water 
Street at a distance of 1 ft. 8 in. from the rear of his 
automobile which was parked diagonally to the curb of 
Water Street and had been in that position for about 
2 or 3 minutes when the collision occurred (R. p. 14). 

Upon the side of the defendants, the facts sho\|* that 
the plaintiff walked from behind an automobile pass¬ 
ing in the opposite direction from the truck of the de¬ 
fendants, and further showing that the truck driver, 
the agent of the defendants, did not see the plaintiff 
until the truck struck him (R. p. 16). 

If the defendants’ agent did not see the plaintiff un¬ 
til after he had struck him then, obviously, he was not 
keeping a proper look-out ahead and was negligent as 
charged in the 3rd paragraph of the declaration, A’hicli 
is in its self sufficient to send the case to the jury for 
its determination (R. p. 4). An admission b>| r the 
truck-driver himself that he did not see the plaintiff 
until after he had struck him is the strongest possible 
proof of negligence upon the part of the defendants, 
and requires no further comment. 

However, disregarding this act of negligence proven 
by the defendants themselves, and coming to the Ques¬ 
tion of the last clear chance doctrine, the fact?} un¬ 
doubtedly support a case in which that doctrine sliould 
be applied in which event the Court erred in directing 
a verdict. I 
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In oilier words, there is no testimony upon behalf of 
the defendants which even slightly tends to change the 
position of the plaintiff after his testimony alone had 
been given, except perhaps the fact that it is inconsis¬ 
tent with the testimony of the two witnesses for the 
defendant. 

It was urged upon the lower court, as it is being 4 
urged here and now, that tlie case, as a whole, was one 
in which the last clear chance doctrine could, with all 
propriety, be applied and the motion to direct a ver¬ 
dict overruled. 

In the case of bremmerman vs. Georgetown and T. 
Hy. Co., f)0 1). C. App. 3S0, at page -ISO, the Court said: 

kk It should have boon apparent to a reasonably 
prudent person, situated as was the motorman on 
the rapidly approaching car. that the decedent 
was not | aware of tlie approach of the car, and 
therefore did not appreciate his peril. The plain¬ 
est dictates of humanity and common sense de¬ 
manded the employment by the motorman, in these 
circumstances of the agencies immediately at his 
command to avoid riming down the decedent: but 
he failed to do anything, either to warn the dece¬ 
dent or arrest the speed of the car, until the acci¬ 
dent was unavoidable/’ 


In this case, the tostimonv fails to disclose anv at- 

• • 

tempt upon the part of the truck-driver to give warn¬ 
ing in any respect to the plaintiff, and if it is a fact 
that the truck was being driven at approximately S 
miles an hour, then the truck-driver, if he had been at¬ 
tending to his business of driving, and if he had “boon 
keeping a proper look-out ahead/’ could have, no 
doubt, stopped his truck in ample time to have avoided 
the collision. The truck-driver’s testimony, however. 
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to repeat, shows definitely and conclusively tliaj; lie was 
not keeping a proper look-out ahead. j 

in what respect was the plaintiff in this e;|ise con- 
trihuiorilv negligent.’ lie had crossed the stiieet and 
iiad been standing behind his automobile for about 2 or 
o minutes before the collision, and it is contended that 
even had he placed himself in a position of (danger, 
sufficient lime had elapsed to take him out of thjat posi- 
tion if tiie truck-driver had been looking. 

In the case of Washington-Va. R. Co. vs. Ilirriclright, 
42 I). C. App. 544, at page 544 this Court said: 

** Where the negligence of the defendant,!in fail¬ 
ing to keep a proper look-out, intervenes between 
the negligence of the plaintiff and the accident, the 
n< eiigence of the former mav be regarded! as the 
approximate cause of the injury, while the negli¬ 
gence of the latter may be considered as |the re¬ 
mote 4 cause or condition. Xt ‘cessarily if it i|* found 
that the negligence of the plaintiff was merely the 
remote cause or condition, it can not be said to 
have been eontributorv, since negligence, to be con- 
tributory, must be one of the approximate causes.” 

In tlie case of Ileurich Brewing Co. vs. McGavin, 56 
Ap]>. D. C. MS9, tlie plaintiff in the court below under¬ 
took to cross from the north to the south side of Xew 
York Avenue at a point in the block between Xiijtli and 
Tenth Streets. The plaintiff in that case saw th<p truck 
ipiite a few feet on the other side of Tenth Street and 
did not see it again until after she was struck. The 
facts disclosed that the truck was going at a itate of 
about 10 miles an hour. There was no evidence, in 
that case, respecting the conditon of the brakes nor 

anv evidence as to the sounding of the horn. i 

i 

The defendant in the court below, moved the iCourt 
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tor a directed verdict at the close of the case, the 
Court's refusal of which to give was appealed. 

The Court of Appeals sanctioned, in that case, the 
Court's instruction to the jury upon the subject of con¬ 
tributory negligence and the last clear chance doctrine 
(page 391) : 

* * I > 11 1 there is one more thing to be considered 
if you come to that point, because the law is that 
even though the plaintiff may have been guilty of 
negligence which contributed to the accident and 
the injury by putting herself in a position of peril, 
yet if thereafter the defendant, seeing the position 
in which she was, had an opportunity, by the exer¬ 
cise of reasonable care and prudence to save her 
from the consequence of her negligence, it was his 
duty to do so, and if he failed to do so, and that 
was the immediate proximate cause of the injury 
to the plaintiff she may still recover. That is what 
is called the last clear chance.'’ 

Upon the question of the refusal of the lower court 
to direct a verdict on behalf of the defendant, the Court 
has this to say (page 391): 

“it must be conceded that the plaintiff's evi¬ 
dence is not clear or satisfactory as proof of the 
driver's alleged negligence; nevertheless we think 
that the refusal of the lower court to direct a ver¬ 
dict for defendant at the close thereof, was not 
error. 

The question of the defendant's liability law¬ 
fully can ho withdrawn from the jury, and de¬ 
termined bv the Court as a question of law, when 
and only when the facts are undisputable. being 
stipulated, found by the Court or jury, or estab¬ 
lished bv evidence that is free from conflict, and 
when the inference from the facts is so certain 
that all reasonable men, in the exercise of a fair 
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and impartial judgment, must agree upon i!t. But 
tlie fact of negligence is very seldom established 
by such direct and positive evidence that it!can be 
taken from consideration of the jury aijd pro¬ 
nounced upon as a matter of law. On the eon- 
trarv, it is almost ahvavs to toe deduced as an in- 
ference of fact from several facts and circum¬ 
stances disclosed tov the testimonv, after their con- 
nection and relation to the matter in issue have 
been traced, and their weight and force consid¬ 
ered. ’ ’ 

i 

i 

The lieu rich vs. McGavin case, if anything, is 
weaker than the case at bar. In that case we have the 
plaintiff actually walking across a street between in¬ 
tersec! ions. In this case we have the plaintiff standing 
still at the rear of his automobile where he hac. been, 
to repent, for about 2 or 8 minutes. 

The Federal Courts in other jurisdictions, in passing 
upon the question of the right of the Court to direct a 
verdict where there is conflicting testimonv, ard more 

o 4/ 7 

or less in unison with the doctrine announced in the 
Am. By. Fxpress Co. vs. Erskinc, reported in 38 Fed. 
(2d) 47o, at page 476: 


**Thc plaintiff claimed his injuries were caused 

I)v his being struck bv a truck of the defendant 

• *• - * 

while lie was crossing a city street. The defen¬ 
dant claimed the plaintiff was not struck by the 
truck, but that he fell while crossing the street and 


is injuries were caused by such fall. 


The 


question involved is whether the plaintiff’s proofs 
necessitated the submission of the case to the jury. 
We think it would have been error in Court had it 
given binding instructions in favor of the defen¬ 
dant. I 11 support of that view, we need only Ipiote 
the testimony of the plaintiff, which was 




‘A. The semaphore was closed against traffic 
on 13th Street, and i started across loth Street, 
got almost to the rail, and I heard a woman 
scream, , and this truck struck me oil the side, 
knocked me down, and that is all that i know about 
it. 

U. Now, before you started to go across the 

w • vO 

street, did you look down Kith Street.' 

A. Oh, yes, and saw the semaphore closed. 

y. And was there any traffic going north on 13(h 
Street 

A. Xo, not a thing. 

y. Do you know where this truck came from that 
hit you.' 

A. Came around the corner. 

y. And how do you know that ! 

A. 1 don't know that: I saw tin* semaphore 
closed. * * * 

Dy t he (\ >urt : 

y. As, far as you saw it. you didn't see the 
truck* A. Xot until it hit me'.*’ 

While the defendant produced several witnesses 
to tlie contrary, it is clear that it was for the jury 
to decide on which side the truth lav." 


In the case of Walls vs. Islington, reported in 31 
Fed. (2d) 2Sb. at page 2S(>. the Fourt said, in an ap¬ 
peal from the refusal of the lower court to direct a 
verdict on behalf of the defendant, the following: 

“The evidence in behalf of the plaintiff is, in 
substance, that the door of the sedan was open to 
the left; that plaintiff was standing with his head 
in the open door, facing the interior of the car 
with his right foot on the running board: that he 
stood in thF position a half minute to two minutes 
when a truck going west struck him on 
the hip and knocked him down * ' The de¬ 
fendant admits * ‘ that he never saw the 



plaint if!, but that lie saw the car and wajs never 
closer to it than three feet; * * thatjhc was 

traveling at the rate of 12 to 15 miles ajn hour 
- * * " . j 

This brief review of tlie material testimony is 
not made for the unauthorized purpose of j weigh¬ 
ing tlu* evidence, but in an effort to determine 
whether there was anv sufficient evidence to sus- 
tain plaintiff's declaration. We conclude that the 
evidence was sufficient, that it amply supports the 
verdict, and that the Court correctly over-ruled 
the motion to direct. The jury was justified in 
concluding that the defendant struck the plaintiff, 
and that he did not see bim when in the exercise 
of due care Ik* should have seen him, or that, if he 
saw him, lie failed to properly protect liim.r 


The case just referred to is so exactly like tlje case 
at bar that further comparison is obviously unneces¬ 
sary. In each case you have the defendant admitting 
the failure to see the plaintiff. In each case you have 
the doctrine of the Iasi clear chance pleaded and in 
each case vou have the defense of contributory I negli- 
gence. Taking the testimony of the plaintiff to be 
true, to-wit, that when struck he had been standing in 
the rear of his car for about 2 or .‘I minutes, can it 
with any propriety be argued that the last clear chance 
doctrine did not apply.’ Taking the testimony of the 
truck-driver to be true, to-wit, that he did not see the 


plaintiff until after he had struck him, can it be argued 
with any propriety that the last clear chance doctrine 
did not apply ? 

It is true, that in this case there were numerically 
more witnesses for the defendant than for the plain¬ 
tiff. However, the weight of testimony is not in plum¬ 
bers but in truthfulness and in credence. 
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The state of facts in this case is such that reasonable 
men might find negligence of the defendants therefrom. 
Certainlv the facts are such that reasonable men might 
differ upon, and if so, the case was one for the jury, 
for the familiar rule in negligence cases has been set¬ 
tled in this jurisdiction, not only by numerous decisions 
of the Court of Appeals, but by the Supreme Court of 
the United States. 

In the case of Grand Trunk I\y. Co. vs. Ives, 144 
U. S. 40S, at page 417, it held the rule to be: 


“When' a given state of facts is such that rea¬ 
sonable men may fairly differ upon the question 
as to whether there was negligence or not, the de¬ 
termination of the matter is for the jury. It is 
onlv where the facts are such that all reasonable 
men must draw the same conclusion from them, 
that the question of negligence is ever considered 
as one of law for the Court." 


Rearing in mind the testimony of the plaintiff, and 
conceding the credibility of witnesses giving full effect 
to everv legitimate inference that mav be deduced from 
their testimony, as it must be done before a directed 
verdict can be given by the Court, it is submitted that 
the plaintiff made out a prima facie case, and it was 
error on the part of the Court to direct a verdict. 

In Gunning vs. Cooley, 58 App. 1). C. 305, Chief Jus¬ 
tice Martin announced the law to be as follows: 


“The Courts of review in this country are ap¬ 
plying with increasing strictness the rules limiting 
the right of the trial judge to invade the province 
of the jury. ' * The rule more generally 

followed is that ‘it is only where all reasonable 
men can draw but one inference from the undis¬ 
puted facts that the question to be determined is 
one of law for the Court.’ ” 
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“Judged by these standards the refusal of the 
trial court to direct a verdict for the defendant 
was right. For, while the testimony \\|as con- 
HictiniA* upon important points, there was substan¬ 
tial evidence in support of the plaintiff's c|aim. If 
the plaintiff's evidence be accepted as tjrue, to¬ 
gether with the reasonable inference dpducible 
from it, it would be cleativ wrong to sav that all 
reasonable men could draw but one conclusion 
from it and that conclusion utterly opposed to the 
plaintiff's right to recover.” 


To the same effect: 

Milton vs. Gustenberg, 43 App. i). C. 165. 

dial vet vs. Houston, 43 A])p. 1). C. 77. 

Faucett vs. Bcrgmann, 57 App. 290. | 

i 

i 

In the recent case of Gunning' vs. Cooley, reported 
in 281 U. S. 89, at page 94, the Court uses the following 
significant language upon the question of a directed 
verdict: 

“Issues that depend on the credibility <j)f wit¬ 
nesses, and the effect or weight of evidence I are to 
be decided by the jury. And in determining a 
motion of either party for a peremptory instruc¬ 
tion, the Court assumes that the evidence for 
the opposing party proves all that it reasonably 
mav be found sufficient to establish, and tha: from 
such facts there should be drawn in favor of the 

latter all the inferences that fairlv are deducible 

%/ 

from them. * * Where uncertainty as to the 

existence of negligence arises from a conflict in 
the testimony or because, the facts being undis¬ 
puted, fair minded men will honestly draw dif¬ 
ferent conclusions from them, the question is not 
one of law but of fact to be settled by the jury.” 
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CONCLUSION. 

It is respectfully submitted that the trial court erred 
in directing the jury to return a verdict for the de¬ 
fendants, and, therefore, the judgment entered should 
be reversed and a new trial ordered. 

Respectfully submitted, 

Joseph (\ Trnco, 

Fhaxk 1 )e Xrxzio. 

Attorneys for Appellant. 
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vs. 

Irwin II. Mann and Marcus \Y. Pugh, Trading as 
General Poultry Company, Appellees. 


BRIEF FOR APPELLEES. 


I 

This is an action for damages for personal injuries 
resulting to appellant (hereinafter referred tc» as 
plaintiff) from a collision between plaintiff, a pedes¬ 
trian, and a delivery truck of defendants (I\. 4, 5). 

The only charges of negligence were that defendants’ 
truck driver failed to keep a proper lookout ahead! (R. 
4, 6) and that he saw plaintiff, or by the exercise of|due 
care could and would have seen him, in time to have 
avoided the collision (R. 4). 
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The “Statement of the Case” in opposing brief fails 
to set forth anv of the facts and circumstances in evi- 
deuce upon which the ruling complained of was based 
but is confined to a statement of the pleadings. It 
therefore becomes necessary for appellees, before pro¬ 
ceeding to the consideration of the question involved, 
to make a concise statement of the facts, with appro¬ 
priate record references. 


UNDISPUTED FACTS. 

The following facts, some related by plaintiff and 
others by witnesses for the defendants, were not con¬ 
troverted: 

The accident occurred between 6:30 and 7:00 p.m. on 
Saturday, December 12, 1031 (R. 15, 16). It was at 
the time, and had been all dav, cloudv and foggv, and 
there had been intermittent rains throughout the dav 
(R. 19). It was dark at the time (R. 13), the hour of 
sunset on that day being 4:46 p.m. (R. 19). Plaintiff 
parked his car on the south side of Water Street near 
the middle of the block between 11th and 12th Streets, 
S. W., aboutj at a right angle to the south curb, and 
almost directly opposite the defendants’ poultry store 
(R. 12), which was located at Xo. 1113 (R. 12) on the 
north side of Water Street (R. 1 (j). Plaintiff then 
crossed Water Street to defendants’ store where he 
made a purchase (R. 12). In recrossing the street di¬ 
rectly from said store to his parked car, carrying his 
purchase (R. 17), he was struck by defendants’ Ford 
delivery truck. (The testimony as to his exact posi¬ 
tion in the street and whether he was moving when 
struck is in conflict, as indicated below.) At the time 
the truck was moving eastwardly (R. 15, 16) along the 
south side of Water Street headed to the next corner 


to make a turn and come back to defendants’ |said 
store (R. 16). The speed of the truck was between 
five (Witness Knight) and eight (Witness Anderson) 
miles per hour (R. 16) and its head lights (R. 1(3)— 
“bright lights” (R. 17) were on. Plaintiff “ did] not 
see the truck coming” (R. 12) and defendants’ driver 
did not see plaintiff until the collision occurred (R. 16). 
Plaintiff did not know from which direction the truck 
came nor which side of the truck hit him (R. 14). lie 
was struck by the left front fender (R. 16). The tijuck 
stopped immediately (R. 17). It did not move niore 
than two feet (R. 16), and when it came to rest plaiijtiff 
was on the ground beside the left front wheel (R. 15,16, 
17, 18). The Municipal Fish Market occupies the south 
side of the Water Street block between 11th and lj2th 
Streets (R. 16) and other stores occupy the north s^de. 
The majority of the business places in the block were 
open at the time (R. 18). Automobiles were parkedjon 
both sides of the street (R. 16), there being twenty! to 
twenty-five parked in that block on the south side (R. 
17). Immediately following the accident the driyer 
reported the same to the police station and had tjlie 
truck tested by the police officials (R. 15). The steer¬ 
ing gear and lights were found to be in order (R. if), 
as were also the brakes (R. 17, IS). A traffic regula¬ 
tion then in force gave vehicles the right of way be¬ 
tween street intersections (R. 19). | 

There was no conflict in the evidence of the abojve 
facts. 


OTHER EVIDENCE. 

The only witness to the accident offered by the plain¬ 
tiff was the plaintiff himself. He testified that when 
struck he had been standing in the street about twenty 
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inches from the rear end of his parked car for two or 
three minutes (R. 12, 14); that he did not see the truck 
approaching and “before he knew it something hit 
him'’ (R. 14); that if he had seen the truck coming he 
would have had plenty of time to go between tlie parked 
cars (R. 12); that his eyesight was very good (R. 13); 
that he does not remember whether while standing 
there lie looked to see if any traffic was coming (R. 14). 

The evidence on behalf of the defendant relative to 
the occurrence consisted of the testimonv of the driver 
of the truck and of three other witnesses. Of these 
three John R. Knight (R. 16, 17), and G. Edward 
Schaeffer (R. 18) were not shown to have any connec¬ 
tion with the parties or interest in the case. The third 
was Charles F. Weaver who was employed in defen¬ 
dants’ store and who reached the scene after the colli¬ 


sion but before plaintiff was lifted from the street (R. 
18). None of these witnesses was impeached in any 
way. Their testimony tended to prove that plaintiff 
was near the middle of the street, south of the center 


line, when he was struck by the truck’s left fender, 
and that when the truck came to a stop plaintiff was 
lying to the north (left) of the truck and close to the 
left front wheel. 


The onlv material conflict between the testimonv of 
* • 

the four witnesses for the defendants on the one side 
and the plaintiff’s testimony on the other was, there¬ 
fore, as to plaintiff's position in the street when the 
collision occurred, and an entirely satisfactory explan¬ 
ation of this discrepency may be found in the plain¬ 
tiff's testimony (R. 14) that he does not know how un¬ 
conscious or how conscious he was following the im¬ 
pact and does not remember what happened to him ex¬ 
cept that he was put in a car and taken to the hospital 
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(R. 14); and in 1 lie testimony of plaintiff’s four phy¬ 
sicians, all of whom, testifying on his behalf, stated 
that he suffered a fractured skull, concussion otj the 
brain, and shock (R. 15). Under the circumstances, 
plaintiff could hardly be expected to have a dependable 
recollection of the details of the occurrence, 

Plaintiff offered no direct testimonv tending to 
prove that defendants’ driver was not keeping a proper 
lookout, or that the driver saw the plaintiff in time to 
have avoided the accident, or that the driver’s failure 
to see him was due to anv negligence. The driver (An- 
derson) testified that plaintiff appeared from behind 
a car coming from the opposite direction directly in 
front of his truck (R. 15) ; that traffic moving in both 
directions was heavy at the time (R. 16); that he did 
not see plaintiff until the truck struck him; and that it 
was the left front fender with which plaintiff came in 
contact (R. 16). Witness Knight testified that as plain¬ 
tiff was crossing the street there was another car com¬ 
ing up the street, and if the plaintiff had stepped back 
just two paces the other car would have hit him (R. 
16); that the witness saw the truck as it came clown 
the street (R. 16); that the truck stopped practically as 
soon as plaintiff was hit (R. 16, 17), and plaintiff was 
lving beside the left front wheel (R. 16). The other 
witnesses did not see the collision but reached the scene 
immcdiatelv afterwards. Thev saw the relative posi- 
tions of plaintiff and the truck and fully confirmed the 
testimony of Anderson and Knight that plaintiff was 
lying to the left of the left front wheel of the truck. 

At the close of all testimony, the trial justice granted 
defendant’s motion for a directed verdict, and thi^j rul¬ 
ing constitutes the only assignment of error. 
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ARGUMENT. 

This case conies directly within the rule frequently 
declared by this Court and the Supreme Court that 
where the ievidence is of such conclusive character 
that the trial justice, in the exercise of sound judicial 
discretion, would be compelled to set aside a verdict 
returned in opposition to it, the court may direct a 
verdict. Faucet! v. Bergmann, 57 App. D. C. 290; 
GHinting v. Cooley, 281 U. S. 90, 74 L. Ed. 720. 

In the Faucett case it appeared that the plaintiff 
was struck while crossing (1 Street near its intersec¬ 
tion with Ninth Street, Northwest, in this citv. Judg- 
nient upon a directed verdict for defendants at the 
close of all of the evidence was affirmed. In its opin¬ 
ion the Court, after referring* to the settled rule that 
a verdict may be directed only where the facts are 
such that all reasonable men must draw the same con¬ 
clusion from them, said, at page 292: 

“At it he same time it is well settled that the 
court may withdraw a case from the jury alto¬ 
gether, and direct a verdict against plaintiff, 
where the evidence against him is undisputed, or 
of such conclusive character that the court, in the 
exercise of a sound judicial discretion, would be 
compelled to set aside a verdict returned in oppo¬ 
sition to it. Patton v. Texas & Pacific Railroad 
Co., 179 U. S. 658, 659, 21 S. Ct. 275, 45 L. Ed. 
361.” 


In the Gunning case, supra, the Supreme Court in 
its opinion noted some difference of opinion among 
the Justices of this Court as to the true rules to be 
followed in directing verdicts, and because thereof 
took pains to clarify the rules laid down in its earlier 
decisions. Quoting from its opinion in Slocum v. New 





York Life Insurance Co.. 228 U. 8. 364, 369, where a 
number of earlier cases are cited, the Court said in the 
Gunning case, at page 93: 

“When, on the trial of the issues of fact in an 
action at law before a Federal court and a jury, 
the evidence, with all the inferences that justifi¬ 
ably could be drawn from it, does not constitute 
a sufficient basis for a verdict for the plaintiff or 
the defendant, as the case may be, so that jsucli a 
verdict, if returned, would have to be set I aside, 
the court mav and should direct a verdict for the 
other party.” 

Plaintiff here is seeking a reversal of the judgment 
solely upon his own testimony that he was at the time 
of the accident standing in the street at the rear of 
his car parked at a right angle to the curb. He con¬ 
tends that the jury might have inferred from that 
statement, first, that the driver was not keeping a 
proper lookout: second, that if he had been he would 
have seen the plaintiff, and, third, that he would have 
seen plaintiff in time to have stopped the truck be¬ 
fore striking him. 

But if it be admitted for the sake of argument, that 
plaintiff’s said testimony did constitute a scintilla of 
evidence of the negligence charged (and certaijuly it 
cannot be said to amount to more) yet that would not 
entitle him to go to the jury under the settled rule of 
the Federal courts. In the Gunning case, supra , the 
Supreme Court further said, at page 94: 

“A mere scintilla of evidence is not enough to 
require the submission of an issue to the jury. 
The decisions establish a more reasonable rule 
‘that in every case, before the evidence is left to 
the jury, there is a preliminary question for the 
judge, not whether there is literally no evidence, 
but whether there is any upon which a jur|y can 
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properly proceed to find a verdict for the party 
producing it, upon whom the onus of proof is im¬ 
posed/ Schuylkill & I). Improv. & R. Co. v. Mun¬ 
son, 14 Wall. 442, 448: Pleasants v. Pant, 22 Wall. 
116,122. M 


If the trial court had left it to the jury to infer a 
negligent failure of the driver to keep a proper look¬ 
out for pedestrians from the mere fact of the accident, 
such inference would have been an unjustifiable one in 
view of the .circumstances hereinbefore set forth, in¬ 
cluding- the weather and traffic conditions, the lights 
and shadows cast by street lights and automobile 
lights, and the traffic regulation above referred to. A 
driver would not be expecting pedestrians to be cross¬ 
ing or standing in the street in the middle of a block 
under such conditions, or that, if they were, they 
would not be on the lookout for vehicular traffic. The 
driver's primary duty was to avoid colliding with 
other vehicles going in the same or opposite direction, 
and with cars which might be backing away from the 
curb. Obviously the plaintiff could easily have seen 
the approaching lighted vehicle if he had looked. 

As there was no other testimony tending to prove 
negligence the trial court would have erred in leav- 
ing the case to the jury. This Court has repeatedly 
declared that the happening of an accident alone is 
not ordinarily evidence of negligence. Stearman v. B. 
cC 0. B. R. Co ., 6 App. I). C. 46, 54; Argonne Apt. 
House Co. v. (iarrisou , 59 App. D. C. 370, 373; Bennett 
v. Washington Terminal Co., infra. This is particu¬ 
larly true in a case like the present where a person, 
shown to have placed himself in a dangerous position, 
seeks to hold another for his injury,—not because the 
other saw him but upon the charge that the failure to 
see him was due to negligence. 




But one may go a step further and, again fcj>r argu¬ 
ment, admit that the mere happening of the Occident 
was consistent with an hypothesis of negligence on 
the part of the driver. Yet as it was also, under the 
conditions before stated, consistent with an hypothesis 
that the driver was not negligent, the court wcjuld not 
have been justified in sending the case to the jury. In 
the Gmining opinion, supra, the Supreme Court quotes 
with approval (at p. 94) the following language of 
Judge Taft in Ewing v. Goode, 78 Fed. 442, at page 
444: | 

i 

“When a plaintiff produces evidence that is con¬ 
sistent with an hypothesis that the defendant is 
not negligent, and also with one that he is, his 
proof tends to establish neither.” (Italics sup¬ 
plied) 

Xot only may the trial judge direct a verdict where 
the evidence does not afford a sufficient basis for a con¬ 
trary finding, but the Supreme Court has frequently 
declared it to be the trial court’s dutv to do sd (vide 
the Gunning and Slocum cases, supra, and other Su¬ 
preme Court decisions cited in those opinions). 

The following language of this Court in Bennett v. 


Washington Terminal Co., 55 App. I). C. Ill, ajt page 
113, is applicable to the present case: 


“To have left the question of defendant’s neg¬ 
ligence to the jury would have opened up an end¬ 
less realm for speculation and conjecture, tor the 
building of inference upon inference and presump¬ 
tion upon presumption. 

“Negligence is a matter of proof to be estab¬ 
lished by competent evidence. The burden of es¬ 
tablishing negligence is upon the complaining- 
party. The mere fact that an accident occurred 
creates no presumption of negligence on thp part 
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of the defendant company. It is an affirmative 
fact, incumbent upon the plaintiff to prove and es¬ 
tablish tv such direct and positive evidence that 
the jury may reasonably infer the facts upon 
which negligence may be predicated. Washington 
Terminal Co. v. Callahan, 51 App. 1). C. 85, 276 F. 


334. * * ‘ Where, as in this instance, the acci¬ 

dent mav have resulted from anv one of a number 


of different causes, and in any one of a number of 
different ways, the court will not permit the jury 
to speculate as to how it occurred, and arrive at 
a verdict which at best would amount to a mere 


guess. It was incumbent upon the plaintiff to es¬ 
tablish the negligence of the terminal company by 
affirmative proof.” 


That plaintiff was guilty of contributory negligence 
as a matter of law clearly appears from his own testi- 
monv that he crossed Water Street in the middle of 
the block at night under verv unfavorable weather con- 
ditions and w^is struck by an approaching truck which 
he did not see though it was fully lighted and moving 
at a speed not in excess of eight miles per hour. The 
following language at page 292, of the opinion of this 
Court in Faucett v. Bergmann, supra, is directly in 
point: 


“ ‘It is true that, where the undoubted facts 
and circumstances in evidence clearly show that 
one about to cross a railway track must inevitably 
have seen a coming car or train if he had actually 
looked in its direction, the testimony of the in¬ 
jured party that he looked and failed to see it 
coming may be rejected, and his contributory neg¬ 
ligence declared as matter of law notwithstanding." 
Glaria v. Washington Southern Ry. Co., supra [ 30 


A})]). 1). C. 559]. These rules apply where the 


plaintiff’s 


case is based upon a charge 


of last clear 
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chance negligence. Washington R. & E, Co. v. 
Buscher, 54 App. D. C. 353, 298 F. 675. 

“When we examine the present record in the 
light of these principles, we are led to the conclu¬ 
sion that the lower court was correct in jholding 
that the testimony conclusively established the 
contributory negligence of the plaintiff, <*jnid did 
not tend to establish negligence, even under the 
last clear chance doctrine, upon the part! of the 
truck driver.” 

Of the decisions cited in the brief of appellant refer¬ 
ence has already been made to Faucctt v. Bergmann, 
57 App. J). C. 290; Gunning v. Cooley, 58 Apjj. D. C. 
304, and same case, 281 U. 8. 89. As to the other cases 
cited by appellant, the short statement of eaclj which 
follows will demonstrate that they do not support 
appellant's claim of error. 

Milson v . Gerstenberg (not Milton v. Gustenberg), 
43 A])}). I). C. 165, an action of deceit, and Chcivet v. 
Huston, Id. 77, an action for money loaned, are cited 
by appellant only for the references to the rule to be 
followed in directing verdicts. They do not, of bourse, 
make any reference to the last clear chance doctrine. 

Bremmerman v. Georgetown & T. By. Co., 50 App. 
D. C. 378, was a suit for wrongful death, in which the 
evidence was to the effect that deceased had been 

i 

killed while crossing defendant’s railway track in the 
davtime; that he could have been easily seen by the 
motorman of the approaching car for a distance of two 
hundred feet, and that the motorman made no! effort 
to warn deceased or to slacken the speed of his car. 

In Standard Oil Co. v. McDaniel , 52 App. D. jc. 19, 
also a suit for wrongful death, the evidence was to the 
effect that deceased, while crossing a city street in the 
daytime, was struck and killed by appellant’s truck; 
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that the truck driver admitted seeing deceased some 
time before he struck him; that deceased’s head was 
turned in the other direction and lie showed no appre¬ 
ciation of the approaching danger; that the driver did 
not apply his brakes till he came within two feet of 
deceased; that there was plenty of room for the driver 
to turn to the right and thus avoid the collision but 
instead he kept straight ahead. 

In IIenrich Brewing Co. v. McGavin, 56 App. D. C. 
589, plaintiff while crossing a city street in the daytime 
was struck and injured by the Brewing Company’s 
truck. As there was evidence tending to prove that the 
driver saw plaintiff in time to have avoided the colli¬ 
sion, this Court held that the issue was properly left 
to the jury. 

In Washington-Virginia R. Co. v. IIimelright , 42 
App. I). C. 532, plaintiff while crossing appellant’s 
railway track was struck and injured by its electric 
car. This is the only case in this Court cited in appel¬ 
lant’s brief involving the last clear chance doctrine 
in which the accident occurred at night. It appeared 
from the evidence that plaintiff was working on the 
track which at that point was lighted by a one hundred 
and fifty candle power reflecting lamp as well as by arc 
lights; that the arc lights alone made the place so light 
that the work could have been carried on without the 
lamp; that when the collision occurred the motorman 
had just turned his head from another direction to 
face the track ahead and that if he had been looking 
ahead, instead of in the other direction, he could easily 
have seen plaintiff in ample time to have stopped his 
car. Held, that the case was properly submitted to 
the jury. 

Grand Trunk Rg. Co. v. Ives, 144 U. S. 408, is cited 








) 


I 

by appellant merely for its statement of the general 
rule (quoted at page 14 of his brief) as to when ver¬ 
dicts may be directed. This point has already been 
discussed in connection with decisions of tliisj Court 
and of the Supreme Court. 

The only other cases cited by appellant are Walls v. 
Ellington, 31 F. (2d) 285, and American Express Co. 
v. Erskinc, 38 F. (2d) 475, of which short statements 
follow: 

In the Wall* case, the evidence tended to prove that 
plaintiff was struck by a truck in the daytime. His 
car was parked parallel to the curb. The sales man¬ 
ager of an automobile agency who was making an 
appraisement of plaintiff’s car was sitting jin the 
driver’s seat and plaintiff was standing with his head 
in the open door next to the driver’s seat when the 


truck side-swiped the car and injured the plaintiff. 
Held, there was sufficient evidence of negligence to 
sustain the judgment. 

In the other Federal case ( American Express Co. 
v. Erskine), the evidence showed that plaintiff was 
crossing a street intersection on proper semaphore 
signal and was struck by appellant’s truck. Held, that 
binding instruction for defendant was properly re¬ 
fused. It did not appear whether the accident oc¬ 
curred in the dav or nighttime. 

The case of Rearer v. Walcli, 55 App. D. 0. 1(39, in¬ 
volved an accident strikingly similar to that which is 
involved in the present case and yet it is not referred 
to by appellant. Judgment for the defendant upon a 

verdict directed at the close of plaintiff’s testimony 

. . I 

was affirmed. AYliat the Court there said with respect 
to the inapplicability of the doctrine of last clear 
chance applies here: 
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“There is no evidence in the record tending to 
prove that the defendant had any knowledge, or 
bv the exercise of ordinarv care could have ac- 
quired the knowledge, that the plaintiff was in a 
position of peril prior to the accident, and accord¬ 
ingly the doctrine of last clear chance is not in¬ 
volved in the case. * * ' It mav be inferred 

from the statements of the defendant, made imme¬ 
diately after the accident, that plaintiff was at¬ 
tempting to cross, and had reached the center of 
the street at the time she came in contact with the 
automobile. Did the defendant see her in time to 
have avoided the accident, or could lie, by the ex¬ 
ercise of ordinarv care under the circumstances, 
have seen her in time, to have prevented plaintiff 
walking into the car? 

“These were some of the questions concerning 
which evidentiary facts might have been submitted 
on the trial. Had such evidence been introduced, 
issues of fact may have been presented requiring 
determination by a jury. The record presents 
quite a different state of facts.” (p. 161) 


In the foregoing case plaintiff was struck by an au¬ 
tomobile while crossing the street in the nighttime, and 
as in the present case there was no evidence tending to 
prove that the driver saw the plaintiff or could have 
seen her bv the exercise of reasonable care in time to 


have avoided striking her. 

It is, of course, admitted on behalf of the defendants 
that plaintiff would have been entitled to recover, not¬ 
withstanding the primary cause of his injuries was his 
own lack of care, if the evidence had shown that the 
defendants’ driver saw him in a position of peril in 
time to have brought the truck to a stop before strik¬ 
ing him or that the driver’s failure to see plaintiff in 


time to avoid him was due to failure to exercise rea¬ 
sonable care. 
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As clearly appears from the statement hereinabove 
of the evidence adduced at the trial of the presenj case, 
if it had been left to the jury, and they had fojund a 
verdict in plaintiff’s favor, it would have been inj spite 
of the absence of any sufficient evidence of the alleged 
negligence and the result of pure speculation oi 
jecture. 

It is respectfully submitted that the plaintiff did not 
sustain his burden of making a prima facie case, and 
that the trial court was fullv justified in granting the 

♦ r* jo 

defendants’ motion at the close of all the evidenc^. 


con- 


WALTER C. CLEPHAXE, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Counsel for Appellees. 
















